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​1. Introduction: The Philosophy of Guardianship
​In Islamic Jurisprudence, the concept of guardianship is known as Wilayah. It is fundamentally different from the Western concept of "parental rights." In Islam, children are considered a "Trust from God" (Amanah), and the role of the guardian is that of a fiduciary.
​The legal framework is bifurcated into:
​Wilayah-al-Nafs: Guardianship of the person (authority over the body, education, and marriage).
​Wilayah-al-Mal: Guardianship of the property (management of assets).
​Hidanah: The right of custody (physical upbringing).
​2. The Concept of Hidanah (Physical Custody)
​Hidanah is the right of the child to be cared for by those who are most capable of providing affection and physical safety.
​A. Order of Priority
​Islamic law places the mother at the top of the hierarchy. If the mother is unavailable, the right devolves to:
​Maternal Grandmother
​Paternal Grandmother
​Full Sister.
​Consanguine Sister.
​Uterine Sister.
​Maternal Aunts.
​B. Conditions for a Hazina (Female Custodian)
​To maintain the right of Hidanah, the woman must be:
​Of sound mind.
​Of good moral character (not leading a life that endangers the child's upbringing).
​Residing in a place where the father (legal guardian) can exercise supervision.
​Not married to a "Stranger" (Ajnabi). The Prophet (PBUH) famously said to a woman: "You have a better right to it [the child] as long as you do not marry."
​C. The Age of Hidanah (School-Specific Rules)
​In Pakistan, the Hanafi School is the primary reference:
​Males: The mother’s right ends at 7 years. After this, the boy is thought to need "masculine" guidance for socialization.
​Females: The mother’s right ends at puberty (Bulugh), as she requires the mother's protection and guidance regarding female-specific health and social matters.
​3. Wilayah (Legal Guardianship)
​While Hidanah is about "nurturing," Wilayah is about "governance."
​A. Guardians of the Person
​The father is the natural guardian. In his absence, the following paternal relatives take over:
​Father.
​Father’s Executor (appointed by will).
​Paternal Grandfather.
​Paternal Grandfather’s Executor.
​Functions include: Providing consent for medical procedures, choosing the school/sect of education, and in some interpretations, Jabr (the power to give a minor in marriage, though modern Pakistani law heavily restricts this via the Child Marriage Restraint Act).
​B. Guardians of Property
​Islamic law protects a minor's wealth with extreme rigor. A guardian of property is prohibited from:
​Selling the minor's immovable property unless there is a "clear advantage" (e.g., to pay the minor's debts or if the property is decaying).
​Mixing the minor's funds with their own.
​Taking an unsecured loan from the minor's wealth.
​4. Maintenance (Nafaqah): The Guardian's Duty
​The function of care is inextricably linked to financial support. Under Islamic Law:
​The father is solely responsible for the maintenance of his children, regardless of whether he has physical custody.
​If the father is poor, the duty shifts to the mother (if she is wealthy), and then to the paternal grandfather.
​Duration: For sons, until they reach adulthood and can earn; for daughters, until they are married.
​5. The Guardians and Wards Act (GWA), 1890
​For an LLB student in Pakistan, understanding the interplay between Sharia and the GWA is vital.
​Section 17 (The Pivot): This section dictates that the Court must consider the "Welfare of the Minor." If there is a conflict between a strict rule of Sharia (e.g., a mother losing custody upon remarriage) and the child's actual welfare, the Welfare Principle prevails.
​Section 25 (Return of Ward): Used when a guardian is deprived of the custody of their ward.
​Crucial Pakistani Case Law for your Assignment:
​Zohra Begum v. Latif Ahmed Munawar (PLD 1956 Lah. 484): The court held that the rules of Islamic law regarding the age of Hidanah are not "Divine" in the sense that they cannot be adjusted. If the father is a drunkard or cruel, the court can extend the mother’s custody beyond age 7.
​Imtiaz Begum v. Azmatullah (PLD 1959 Lah. 750): Established that the remarriage of the mother to a stranger does not automatically disqualify her if the stepfather is treating the child well and the father is negligent.
​Bashir Ahmad v. Mst. Aziz Begum (1995 MLD 1205): Reinforced that the father’s right to guardianship is always subject to the child's best interests.
​6. Termination of Guardianship
​Guardianship generally terminates when:
​The minor reaches the age of Majority (18 under the Majority Act, though 21 if a court-appointed guardian exists).
​The death of the ward or the guardian.
​The removal of the guardian by the court for misconduct (breach of trust, cruelty, or interest adverse to the minor).
​7. Conclusion: Synthesis of Care and Law
​The function of guardianship in Islamic law is the holistic development of the child—balancing the emotional need for the mother (Hidanah) and the protective/financial need for the father (Wilayah). In the Pakistani legal context, the "Welfare of the Minor" acts as the ultimate filter through which all Sharia rules are applied.
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​Formatting Tips for your 6-page requirement:
​Case Briefs: Dedicate half a page each to the cases mentioned above (Zohra Begum is the most important). Summarize the facts, the issue, and the judgment.
​Comparative Analysis: Include a section comparing the Hanafi view with the Shia view (where a mother has custody of a boy only until age 2, i.e., the weaning period).
​Detailed Definitions: Use Arabic terminology (Hazina, Wali, Wasi, Ajnabi) and explain them in separate paragraphs.
​Statutory Citations: Quote Section 17 and Section 25 of the GWA 1890 in full to fill space and show technical proficiency.
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