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1. Conceptual Foundation
At its core, probative value reflects how strongly a piece of evidence advances the probability of a fact in issue. It is grounded in logic and inference:
· Evidence is probative if it alters the likelihood of a fact.
· The stronger the logical connection, the higher its probative value.
This idea is closely tied to the concept of Burden of Proof, which determines how much persuasion is required (e.g., “beyond reasonable doubt” in criminal cases).

2. Structure of Probative Value
Probative value is not a single quality—it is a composite assessment built from several layers:
(a) Logical Relevance
This is the first threshold:
· Does the evidence make a fact more or less probable?
Example:
A fingerprint at a crime scene logically increases the probability that the accused was present.

(b) Strength of Inference
Not all relevant evidence is equally strong. Courts evaluate:
· Direct evidence (e.g., eyewitness testimony)
· Circumstantial evidence (indirect but inferential)
The probative force depends on:
· How many inferential steps are required
· Whether alternative explanations exist

(c) Reliability (Credibility + Accuracy)
Evidence must be trustworthy to have high probative value:
· Witness credibility (bias, consistency)
· Accuracy of perception and memory
· Integrity of physical evidence
For example:
· A contemporaneous CCTV recording → high probative value
· A delayed, inconsistent recollection → reduced value

(d) Completeness and Context
Evidence is assessed holistically, not in isolation:
· A single piece may seem weak but becomes strong when corroborated.
· Courts often look for mutual reinforcement between pieces of evidence.

3. The Probative vs Prejudicial Balancing Principle
A defining feature of English evidence law is the balancing exercise:
Even highly probative evidence may be excluded if it creates an unfair risk of prejudice.
This principle is strongly reflected in statutes like the Police and Criminal Evidence Act 1984 and the Criminal Justice Act 2003.
Types of Prejudice:
· Emotional bias (e.g., shocking photographs)
· Moral prejudice (e.g., prior bad character)
· Misleading the jury
Judicial Question:
Does the probative worth outweigh the risk of unfairness?

4. Categories of Evidence and Their Probative Value
(a) Direct Evidence
· Comes from firsthand observation
· Usually high probative value, but not automatically reliable
(b) Circumstantial Evidence
· Requires inference
· Can be extremely powerful if forming a coherent chain
English courts often emphasize:
A complete chain of circumstantial evidence can be as strong as direct proof.

(c) Hearsay Evidence
· Generally weaker probative value due to lack of cross-examination
· Admissibility governed by statutes like the Criminal Justice Act 2003

(d) Character Evidence
· Often low probative value regarding specific conduct
· High risk of prejudice → strictly controlled

(e) Expert Evidence
· High probative value when:
· Methodology is reliable
· Expert is qualified
· Courts remain cautious of over-reliance

5. Judicial Discretion and Case Law Development
Judges act as gatekeepers of evidence:
· They decide admissibility
· They guide juries on how to treat evidence
A leading case illustrating balancing is:
· R v Sang
→ Established limits on excluding evidence purely for unfairness unless statutory or procedural grounds exist.
Another important case:
· R v Turnbull
→ Highlighted dangers of mistaken identification and reduced its probative weight without safeguards.

6. Probative Value in Jury Trials
In jury trials:
· The judge determines admissibility
· The jury determines weight (probative value)
Judges may:
· Warn juries about weak evidence (e.g., identification evidence)
· Emphasize factors affecting reliability

7. Relationship with Standards of Proof
Probative value is meaningful only in relation to the standard of proof:
· Criminal cases → “beyond reasonable doubt”
· Civil cases → “balance of probabilities”
A piece of evidence may:
· Be probative but insufficient alone
· Contribute to cumulative proof

8. Exclusionary Rules Affecting Probative Value
Even strong evidence may be excluded due to:
· Improper collection (e.g., coerced confession)
· Procedural unfairness
· Legal privilege
Under PACE:
· Courts can exclude evidence if admission would adversely affect fairness

9. Modern Developments
English law increasingly considers:
· Scientific and digital evidence (DNA, metadata)
· Risk of overestimating technical evidence
· Need for judicial guidance to prevent misuse

10. Analytical Summary
Probative value in English jurisprudence is best understood as:
A dynamic judicial assessment combining logic, reliability, fairness, and procedural safeguards.
It involves answering three layered questions:
1. Does this evidence matter? (relevance)
2. How strongly does it prove something? (probative force)
3. Should it be admitted despite risks? (fairness balancing)

In One Line
Probative value is the measured persuasive force of evidence, shaped by logic, credibility, and fairness within the English legal system.


