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1. Introduction
Guardianship (Wilayah) is one of the most significant institutions in Islamic personal law, governing the legal authority vested in a person to take care of another who is incapable of managing their own affairs due to minority, mental incapacity, or other legal disabilities. In the context of family law, guardianship pertains primarily to minors — children who, by virtue of their age, lack the legal and mental capacity to make binding decisions for themselves. Islamic law, drawing from the Quran, Sunnah, and juristic consensus (Ijma'), has developed a comprehensive framework for guardianship that simultaneously protects the interests of the child while defining the rights and responsibilities of the guardian (Wali).
The concept of guardianship in Islamic law serves a dual purpose: it ensures the physical, emotional, and spiritual upbringing of the child (Hadhanah), and it safeguards the child's legal and financial interests through the management of property and affairs (Wilayah al-Mal). Islamic jurisprudence has meticulously classified the types of guardianship, the hierarchy of guardians, and the conditions under which guardianship may be transferred, terminated, or contested. The welfare of the child (Maslaha al-Tifl) remains the paramount consideration throughout.
2. Definition and Concept of Guardianship (Wilayah)
The Arabic term "Wilayah" is derived from the root "waliya," meaning to be close, to govern, or to be in charge of something. In Islamic jurisprudence, Wilayah denotes the legal authority granted to a competent person to manage the affairs of another who lacks full legal capacity. The term encompasses authority over the person (Wilayah 'ala al-Nafs) and authority over property (Wilayah 'ala al-Mal). Guardianship over a child's person involves decisions regarding upbringing, education, religious instruction, marriage, and general welfare, while guardianship over property involves the management, investment, and protection of the child's assets.
Islamic scholars have distinguished between natural guardianship — which arises by operation of law from family ties — and testamentary or judicial guardianship, which arises through appointment by will or court order. The four major Sunni schools of jurisprudence (Hanafi, Maliki, Shafi'i, and Hanbali) broadly agree on the fundamental principles of guardianship while differing on certain procedural and substantive aspects, reflecting the richness and diversity of Islamic legal thought.
3. Types of Guardianship in Islamic Law
3.1 Guardianship of the Person (Wilayah 'ala al-Nafs)
Guardianship over the person encompasses all matters relating to the physical and moral upbringing of the child. This includes the right and duty to provide food, clothing, shelter, education, religious instruction, and medical care. The guardian is also responsible for deciding where the child resides and ensuring that the child is raised in an environment conducive to their well-being. In Islamic law, the duty of physical care (Hadhanah) during infancy is assigned primarily to the mother or female relatives, while the broader guardianship (Wilayah) remains with the father or male agnate relatives.
3.2 Guardianship of Property (Wilayah 'ala al-Mal)
Property guardianship relates to the management of the minor child's estate, including the preservation, investment, and disposal of assets. Under Islamic law, the father is the primary property guardian, and in his absence, the appointed testamentary guardian or court-appointed guardian assumes this role. The guardian is under a fiduciary duty to act in the best interest of the ward, and any unauthorized or negligent dealing with the ward's property may render the guardian liable. The Quran explicitly commands that orphans' property must be protected and handed over when they reach maturity (Quran 4:6).
3.3 Guardianship for Marriage (Wilayah al-Nikah)
Islamic law also recognizes a specialized form of guardianship for purposes of contracting marriage on behalf of a minor. The Wali al-Nikah has the authority to contract marriage on behalf of a minor girl or boy, subject to conditions of suitability (Kafa'ah) and the principle of non-harm. The Hanafi school famously recognizes the concept of Wilayat al-Ijbar, i.e., the power of compulsory marriage contract, for the father and paternal grandfather over virgin girls. Other schools have varying degrees of restrictions on this power, generally requiring the ward's consent upon reaching maturity and allowing for annulment (Khiyar al-Bulugh) upon attaining puberty.
4. Hierarchy of Guardians
Islamic jurisprudence establishes a well-defined hierarchy of guardians, generally ordered as follows: (1) the father, (2) the paternal grandfather, (3) the full brother, (4) the consanguine brother, (5) the full paternal uncle, (6) the consanguine paternal uncle, and so on through the male agnate line ('Asaba). In the absence or incapacity of natural guardians, the court (Qadi) may appoint a guardian (Wali al-Qadi) to ensure the child's welfare. The Hanafi school also recognizes the mother's role in physical custody (Hadhanah) during the early years of the child's life, even though guardianship (Wilayah) formally vests in the father.
The rationale for this hierarchy is deeply rooted in the Islamic concept of 'Asabah (agnatic kinship) and the responsibility that comes with it. Male agnate relatives are considered financially responsible for the child and are therefore vested with guardianship authority. However, the hierarchy is not absolute — courts in many Muslim-majority countries have statutory authority to override the traditional hierarchy in the best interest of the child, reflecting a modern fusion of Islamic principles and positive law.
5. Hadhanah: Custody and Physical Care of the Child
Hadhanah refers to the right and duty of nursing and rearing a young child. It is distinct from Wilayah (legal guardianship) in that Hadhanah primarily concerns the day-to-day physical care and upbringing of the child, particularly during infancy and early childhood. Islamic jurisprudence universally recognizes the mother as the primary custodian during the early years of the child's life, owing to her natural affection (Hanan) and the child's need for maternal nurturing during this formative period.
Under the Hanafi school, the mother retains custody of a male child until the age of seven years and a female child until puberty. The Maliki school extends the mother's custody of boys until puberty and of girls until marriage. The Shafi'i and Hanbali schools provide that the child, upon reaching the age of discernment (Tamyiz), may choose which parent to live with. If the mother remarries a stranger (non-Mahram to the child), her right to Hadhanah is forfeited under most classical schools, as the stepfather's presence is presumed not to serve the child's best interest.
Following the mother in the Hadhanah hierarchy are female relatives on the maternal side, followed by the paternal grandmother and other female agnate relatives, before the right passes to male relatives. The entire Hadhanah system is governed by the principle of Maslaha al-Tifl — the welfare of the child — which serves as both the justification and the limiting principle of the custodian's authority.
6. Rights and Duties of the Guardian
The guardian under Islamic law is not merely a legal nominee but bears a solemn religious and moral obligation toward the ward. The Prophet Muhammad (peace be upon him) is reported to have said: "Every one of you is a guardian and every one of you is responsible for his ward" (Sahih al-Bukhari, Hadith No. 893). This hadith encapsulates the essence of guardianship in Islam — authority is accompanied by accountability. The guardian must provide for the child's material needs, ensure proper education and religious upbringing, safeguard the child's property, and act at all times in the child's best interest.
The Quran specifically addresses the responsibilities toward orphans and minors in several verses, including Surah Al-Nisa (4:2-6), which enjoins Muslims to give orphans their property, not substitute the bad for the good, and not consume their property by mixing it with their own. This Quranic injunction forms the bedrock of Islamic property guardianship law, imposing a fiduciary standard upon the guardian that is stricter than ordinary care.
7. Termination of Guardianship
Guardianship under Islamic law terminates upon the occurrence of certain events. The most natural ground for termination is the ward's attainment of legal majority (Bulugh), at which point the ward gains full legal capacity (Ahliyyah al-Ada) and the guardian's authority ceases automatically. Majority is determined by puberty in Islamic law, with a maximum presumptive age (typically fifteen lunar years in the Hanafi school) applied where puberty cannot be established. Upon majority, the guardian must account for all property held in trust and hand over the ward's estate in its entirety.
Guardianship may also terminate by the death of the guardian, the guardian's loss of legal capacity, removal by a court due to abuse or misconduct, the ward's marriage (in some schools, for female wards), or the ward's change of religion in jurisdictions where this remains a ground. Courts in contemporary Muslim-majority countries increasingly exercise supervisory jurisdiction over guardianship, and guardians may be removed upon proof of harm, neglect, or financial mismanagement.
8. Guardianship under Pakistani Law
In Pakistan, the law of guardianship is primarily governed by the Guardians and Wards Act, 1890 (GWA), which applies to all citizens regardless of religion, alongside Islamic personal law principles for Muslim citizens. The Family Courts Act, 1964 further confers jurisdiction upon Family Courts to adjudicate guardianship disputes. Pakistani courts have consistently upheld the Islamic principle of child welfare as the paramount consideration in guardianship proceedings. The landmark case of Mst. Rubina Bibi v. Muhammad Ashraf (PLD 2004 SC 600) affirmed that courts are not bound by the classical Islamic hierarchy of guardianship when the welfare of the child demands otherwise.
Section 17 of the Guardians and Wards Act, 1890, requires the court to be guided by the welfare of the minor when appointing or declaring a guardian. This statutory welfare standard harmonizes with the Islamic concept of Maslaha al-Tifl. Pakistani courts have further held that the right of Hadhanah and Wilayah are not absolute but subject to the overarching welfare principle, and that a parent guilty of moral turpitude, domestic violence, or financial irresponsibility may be divested of guardianship in favour of another suitable person.
9. Conclusion
Guardianship in Islamic law is a sophisticated and humane institution designed to protect the most vulnerable members of society — children. The Islamic framework of Wilayah and Hadhanah reflects a careful balance between family authority, parental rights, and the paramount welfare of the child. By distributing the responsibilities of guardianship across a defined hierarchy, Islamic law ensures continuity of care and protection for the child even in the absence of the primary guardian. The system is not rigid but is tempered by the overriding principle of Maslaha al-Tifl, which allows courts and communities to adapt the law to changing circumstances while remaining faithful to its ethical foundations.
In the Pakistani legal context, the classical Islamic principles of guardianship have been effectively integrated with statutory law, creating a robust and child-centred framework for the adjudication of custody and guardianship disputes. Scholars, practitioners, and courts continue to refine this area of law, drawing upon the inexhaustible wisdom of the Quran, Sunnah, and the jurisprudence of the great Imams to ensure that every child grows up in an environment of care, protection, and dignity — which is, ultimately, the highest aspiration of Islamic personal law.
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