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· Asma gellani vs govt of Punjab case 2nd amendment
Asma Jilani v. Government of Punjab (PLD 1972 SC 139) — often spelled “Jilani” or “Gillani” — along with its relation to constitutional amendment issues. I’ve included headings and point-wise explanation for clarity.

1. Case Details & Background

Case title: Miss Asma Jilani v. Government of the Punjab (PLD 1972 SC 139). 

Appellant: Miss Asma Jilani.

Respondent: Government of the Punjab (and by implication the martial law regime of Yahya Khan). 

Facts:

Her father, Malik Ghulam Jilani, was detained under Martial Law Regulation No. 78 in December 1971. 

A writ petition was filed challenging that detention. The High Court initially held that it lacked jurisdiction because of the “Jurisdiction of Courts (Removal of Doubts) Order, 1969.” 

On appeal the Supreme Court had to consider the legality of the martial law regime and the validity of orders made under it. 

2. Issues / Legal Questions

The Supreme Court addressed several critical issues:

Whether the imposition of martial law by the military regime (Yahya Khan) was constitutionally valid. 

Whether the orders made under martial law (detention under Regulation No. 78) had legal effect, and whether the Constitution had been lawfully suspended/abrogated. 

Whether the judiciary (courts) had the power to review actions taken under martial law, or whether jurisdiction had been ousted. 

Whether the doctrine of necessity (or the previous precedent of State v. Dosso) could be used to legitimise a regime which had taken power by force. 

3. Judgment – What the Court Held

The Supreme Court held that the martial law regime under General Yahya Khan was illegal and unconstitutional; it had no lawful authority. 

The Court declared that the Constitution was never validly abrogated and that the actions taken under martial law (including detentions) had no legal force. 

The precedent in Dosso (1958) which legitimised coup regimes under the “revolutionary legality” doctrine was overruled. 

The judiciary reaffirmed that fundamental rights are not suspended simply because a coup has taken place. The rule of law and supremacy of the Constitution are paramount. 

4. Legal Principles & Significance

Key Principles Established:

1. Supremacy of the Constitution – No person or entity is above it.


2. Judicial Review – Courts have power to review the legality of acts even under martial law. 


3. Military take-overs/Regimes not automatically lawful – The doctrine of necessity or revolutionary legality cannot provide blanket legitimisation. 


4. Fundamental Rights are protected – Even during extraordinary rule, basic rights cannot be easily dismissed.


5. Jurisdiction of Courts cannot be ousted with impunity – Restrictions on court jurisdiction need valid constitutional basis.


Significance in Constitutional History:

The case is described as a “milestone” in Pakistan’s constitutional jurisprudence. 

It marked a re-assertion of civilian constitutionalism and the role of the judiciary in protecting rights and constitutional order.

It set a precedent limiting extra-constitutional interventions.

6. Relation to “Second Amendment” & Constitutional Amendments

You mentioned “2nd Amendment” in your question. In the Pakistani context:

The phrase “Second Amendment” often refers to the Second Amendment to the Constitution of Pakistan (1974) which declared members of the Ahmadiyya community as non-Muslims. 

However, in the context of Asma Jilani’s case the term “second amendment” doesn’t directly apply — her case is about martial law and constitutional validity, not about formal amendment of the Constitution via parliamentary process.

That said, her case set boundaries for what constitutional amendments or suspensions can or cannot do: that is, you cannot amend or suspend constitutional order in a way that violates the fundamental rights or the basic structure (though Pakistan’s courts have varying doctrines on “basic structure”).


Intersection of Case + Amendments:

The judgement in Asma Jilani touches on the idea that even constitutional amendments cannot erase the fundamental rights guaranteed by the Constitution (see: “Parliament can’t undo constitutional rights through amendment” case). 

Thus, while the “Second Amendment” (1974) is a separate matter, the doctrine from Asma Jilani’s case helps frame how amendments are viewed in relation to constitutional supremacy and rights.

7. Summary in Headline / Bullet Form

Headline: Supreme Court of Pakistan declares Yahya Khan’s martial law, and all actions under it, unconstitutional in Asma Jilani vs Government of Punjab (PLD 1972 SC 139).

What happened: Detention of father of Asma Jilani under Martial Law Regulation; writ petition; High Court said no jurisdiction; Supreme Court reversed.

Legal issues: Validity of martial law; jurisdiction of courts; doctrine of necessity; suspension of rights.

Judgment: Martial law regime lacked legal authority; Constitution not lawfully abrogated; actions under regime void.

Significance: Restored constitutional order; enhanced judicial review; curtailed martial law legitimacy.

Relation to Amendment doctrine: Establishes that constitutional amendments or suspensions cannot override fundamental rights or destroy constitutional structure.

